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Pringle: Uniform Mechanics' Lien Law: Rights and Duties of the Landowner
LEGISLATIVE NOTES
the propelling force leading to federal supervision of insurance and withdrawal of the Congressional permission under which the states now supervise this huge industry. Senator McCarran, in a recent article, stated:
"While it is not likely that Congress will move into the field of
insurance regulation so long as the States are successfully regulating the business, we must recognize that silence on the part of
the Congress depends primarily, not upon the extent or type of
regulation imposed by the various States or by any State, but
rather upon the success of such regulation. That, in turn, will
depend in large part upon the cooperation of the industry and
upon the degree of self-regulation which the industry imposes." 5 8
Such a statement, from a recognized leader of the legislative body possessing the power either to allow or to deny continued state regulation,
clearly places responsibility for continuance of state supervision upon
both the state regulatory authorities and the companies operating under
state laws.
THOmAS W. SHANDs

UNIFORM MECHANICS LIEN LAW: RIGHTS AND DUTIES
OF THE LANDOWNER
Florida Statutes 1941, c. 84
I.

INTRODUCTION

Chapter 84 of the Florida Statutes 1941, known as the Uniform
Mechanics' Lien Law, became effective in Florida in 1935 and is substantially the same law that was proposed by the Committee on Uniform
Laws of the American Bar Association. Florida is the only state that
has enacted this uniform law, and since its passage by the Florida
Legislature it has been withdrawn from the list of recommended uniform

"'McCarran,Federal Control of Insurance, 34 A. B. A. J. 539 (1948).
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laws and is now designated by the American Bar Association as a Model
Law.1
This law imposes on the owner 2 of real property on which improvements 3 are being made the duty of disbursing the money due on the
direct contract with the contractor 4 in such a way as to furnish the
greatest possible amount of protection to laborers, materialmen and
others 5 who perform services or furnish materials for the improvement.
Provisions are included, however, for the protection of the owner; and
he can, by properly paying the money due on the direct contract, 6 avoid
having any mechanics' liens enforced against his property. 7 The enumeration of claimants to whom liens may be allowed under this law is set
out in Section 84.02, Florida Statutes 1941, but whether a lien actually
will be allowed and, if so, to what extent, is governed by other sections
of Chapter 84.
A prospective lienor will find the statutes comparatively easy to
interpret with respect to his individual situation, but, unfortunately, the
owner against whose property the lien is to be asserted is confronted
with a much more difficult task, as he must gain an understanding of
the entire lien law before he can safely make any payments.
This article contains an outline of the rights and duties of an owner
of real property on which improvements are being made. The purpose
is a recapitulation of the Uniform Mechanics' Lien Law from the standpoint of the landowner only. The rights and duties of those other than
the owner and detailed analyses of particular terms and provisions are
not included except insofar as they relate to the situation of the owner.

19

UN ORm LAWS ANN., Cumulative Annual Pocket Part.

'All references herein to the "owner" refer to the man whose property is

being

improved. FLA. STAT. 1941, §84.01.
"Improvements" includes demolition. FLA. STAT. 1941, §84.01.
'All references herein to "direct contract" or "contract" refer to the contract
between the owner and the contractor. The contract may be written or unwritten,
expressed or implied. "Contract price" means the agreed price plus "extras" and
minus allowances for defects, etc. FLA. STAT. 1941, §84.01.
'Architects, landscape architects, etc., who are excluded (by definition) from the
terms "laborer" and "materialmen." FLA. STAT. 1941, §84.01.
'Every statement herein containing the word "proper" or any derivative thereof
refers to money "properly paid" as those words are used in Florida Statutes 1941,
§§84.02 and 84.05.
'FLA. STAT. 1941, §§84.02, 84.05.
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II.

CLASSIVICATION

Ov LMENORS

With respect to proper payment by the owner, there are four general
classes of lienors.
Class 1: All laborers. 8 These liens attach without any action by
the laborer other than the performance of the work and without formal
notice to the owner. There is no priority among laborers based on time
of performance, and the lien of every laborer is higher in rank than other
liens, regardless of whether the labor was performed before or after the
rendering of services or the furnishing of materials giving rise to such
other Hen or liens. 9
Class 2: Those other than laborers whose liens are covered by a
"Notice of Intention to Claim a Lien." This notice must be given to the
owner before the prospective lienor starts performance or within thirty
days thereafter, provided it is given before the expiration of the day on
which services are last rendered or the furnishing of materials completed.
A prospective lienor becomes a lienor only to the extent of the sum set
forth in his notice. 10
Class 3: Those who would be in Class 2 except for the fact that
they gave notice after the period thereii described but within three
months from the time the services were last performed or the materials
were last furnished. This class also includes those whose liens are perfected by service on the owner, within the same period, of a copy of a
claim of lien filed in the office of the clerk of the circuit court of the
county in which the real property is located. In addition, this class
includes those whose liens are set out in the statement under oath which
the contractor must give to the owner when final payment to the contractor becomes due.?-

'FLA. STAT. 1941, §§84.04(4), 84.06, 84.20.

'The term "laborer" does not include architects, landscape architects, engineers,

etc. FLA. STAT. 1941, §84.01. The services referred to are those performed by those
other than 'laborers." Architects, etc., could only become Class 2 or 3 lienors.
20FL.A. STAT. 1941, §§84.05. 84.04(1), 84.06.

"FLA. STAT. 1941, §§84.05, 84.04(2), 84.04(3), 84.04(4) 84.06, 84.16, 84.18, 84.19.
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Class 4: The contractor. 12 No notice is necessary in order that the
contractor may become a lienor,' 3 but this does not work to the disadvantage of other lienors, since the whole purpose and effect of the
law is to prevent payment to the contractor until their rights have been
4
protected.'
Note that, in connection with the claims of those other than the
contractor and laborers, the claimant does not become a lienor under
the above classification until the owner has received a written notice of
the claim. As will subsequently appear, however, this does not necessarily
mean that the owner need not consider prospective lienors when he is
deciding how he will make proper payment.' 5
Statutory provisions allow amendments and supplements to notices
to the owner, but for purposes of proper payment such supplements and
amendments operate in the nature of separate and distinct liens; that is,
the owner is not prejudiced by anything which he properly did before
he received them. Moreover, the class to which a lienor belongs with
respect to the sum covered by an amendment or supplement is determined
by the time when the amendment or supplement is made.' 6 The
statutes also provide that one who misapplies funds given to him for the
payment of claims for labor or services performed or materials furnished
shall be guilty of embezzlement,' 7 and that anyone who, with intent to
defraud, gives the owner a false statement under oath (such as the
contractor must give to the owner when final payment is due) is guilty
of perjury.' 8 The embezzlement provision affords the owner no protection in the sense of relieving his land from liability to a lienor. The
owner may, however, rely to a certain extent on the statement under
oath given him by the contractor.' 9
III.

RULES FOR PROPER PAYMENT

Property being improved can be subjected to mechanics' liens only
"FLA.

STAT. 1941, §§84.06, 84.05.

"FLA.

STAT.

4

FLA.

1941,

STAT. 1941,

§84.02.
§84.05(14).

Also, when the lien is established it dates from the visible commencement of
operations. FLA. STAT. 1941, §84.03.
'OFLA.

STAT. 1941, §§84.04(1)(d),
"FLA. STAT. 1941, §84.07.
SFLA. STAT. 1941, §84.08.

84.04(2)(c), 84.05.

"See Section IV of this article.
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to the extent of the amount fixed by the direct contract minus the sums
that have been properly paid by the owner.2 0 Since the amounts properly
paid reduce the total amount for which liens can be allowed, an owner
who pays properly can never be required, by the enforcement of a lien,
to pay more than the contract price. If, for example, the entire amount
has been properly paid, no lien whatever can be enforced. On the other
hand, if the entire amount has been disbursed but some of it improperly,
a lien can be enforced to the extent of the improper payments, and the
owner will be forced to pay twice.
Money is properly paid by the owner if paid in accordance with the
following rules: 2 '
Rule 1. The owner must pay no money on the direct contract before
it is payable under the terms of that contract and before the labor, services
or materials for which it is paid are performed or furnished. If the
owner pays in violation of this rule he is charged with notice of all liens
22
established subsequently and before the proper time for payment.
Rule 2. Subject to the provisions of Rule 1, the owner may at any
time pay all or any part of the amount due and payable to any or all
lienors of Class 1 (laborers). It is immaterial which of them first
performed.2 3
Rule 3. Subject to the provisions of Rule 1, the owner may at any
time pay all or any part of the amount due and payable to any given
lienor of Class 2, provided that the owner retains enough of the contract
price to pay all that is due or will become due to those who are or will
become Class 1 lienors at any time up to the completion of the improvement, and also enough to pay all that is due or will become due to those
Class 2 lienors who have served the owner with notice of intention to
claim a lien before the time of making payment under this rule.2 4 The
amount retained to pay Class 2 lienors need only be sufficient to cover
the sums named in their notices and amendments or supplements thereto
2

FLA. STAT. 1941, §84.02.

"1These rules were developed from Section 84.05, Florida Statutes, 1941, and its
cross references, which include practically all the other sections in Chapter 84.
2"FLA. STAT. 1941, §84.05(10).
"'FLA. STAT. 1941, §84.05(2).
2
1'FLA. STAT. 1941, §84.05(3).
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prior to the time payment is made. He need not reserve money to cover
claims of Class 2 lienors to the extent that they have waived their liens
in writing. 2 5

2
A laborer is precluded from waiving his lien.

6

Rule 4. Subject to the provisions of Rule 1, the owner may at any
time pay all or any part of the amount due and payable to any given Class
3 lienor, provided that the owner retains enough of the contract price to
pay all that is due or will become due to those who are or will become
lienors of Classes 1, 2, and 3 (to the extent that the amounts are or will
be covered by notices, if notice is required, and excepting the amounts
that are or will be covered by waivers of lien). No money need be
retained to pay those Class 3 lienors who become such by reason of having
been included in a statement under oath subsequently given by the
27
contractor.
Rule 5. An exception to Rules 3, 4 and 9 only. Subject to the
provisions of Rule 1, the owner may at any time pay to any lienor of Class
2 or Class 3 such sum as will not exceed the amount for which such lienor
would ultimately be able to get liens allowed by a court if such payments
28
were not made.
Under Rules 3 and 4 the owner cannot properly pay any sum whatever unless he retains enough to pay certain other claims in full. This
exception merely allows the owner to make calculations, if he can, as
to what the ultimate result of an action to enforce a lien would be and
to make payment on that basis. Even an owner who has made payments in advance, in violation of Rule 1, may come under the protection
of this rule.
Liens are allowed by a court in the following manner: Lienors within
a single class are allowed liens for the full amount of their claims before
any liens are allowed within any subsequent class. If the amount applicable to the liens of any single class is insufficient to permit all liens
within that class to be allowed in full, each lien is allotted its pro rata
share. 2 9 This explains the absence in Rule 3, dealing with payments
to Class 2 lienors, of any reference to Class 3 lienors, and it also explains
5

FLA. STAT.

1941, §§84.05(3), 84.26.

6
- FLA. STAT. 1941, §§84.26, 84.05.
7
: FLA. STAT. 1941, §84.05(4).
8
" FLA. STAT. 1941, §84.05(5).
9
" FLA. STAT. 1941, §84.06.
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Rule 2, under which laborers may be paid.
While the allowance of liens by a court and payments under Rule 5
are governed by a fixed priority system, a payment to a laborer under
Rule 2 may operate to deprive another laborer of the pro rata share to
which he would be entitled if no payments were made except by order
of court. Similarly, a Class 2 lienor might be paid under Rule 3 immediately after a progress payment was due under the terms of the direct
contract so that the provisions of Rule 1 would be complied with, if
the payment were for something already done, and this payment might
well put a subsequent lienor of Class 2 in a more disadvantageous position
than he would have occupied had such payment not been made. 30 Once
the total amount which the owner must retain under Rules 3 and 4 equals
the contract price, however, payments can be made only in accordance
with computations under Rule 5.
Rule 6. Before paying any money direct to a lienor other than the
contractor, the owner must give the contractor ten days' written warning
setting forth the amount intended to be paid. Payment must not exceed
the amount set forth in the warning. 3 '
Unless the contractor gives the owner a written objection to the contemplated payment within the ten-day period or prior to the payment by
the owner, whichever is longer, he is deemed to have consented to it.
The owner must furnish the contractor on demand a copy of the lienor's
notice on which he proposes to make payment. If the owner does not
comply with this rule he is liable only to the contractor, and the contractor has a lien for any loss suffered thereby. The owner must give
the ten days' notice or run the risk of the possibility that the money is
not in fact due and payable to the purported lienor or that the contractor
has a set-off against the lienor. Except for this right of the contractor,
money paid by the owner direct to a lienor is treated, as between the
parties, as if it were paid to the contractor, by him to the sub-contractor,
32
and so on to the lienor.
Rule 7. Subject to the provisions of Rule 1, the owner may at any
time pay to the contractor any money then due and payable under the
terms of the direct contract, provided that he retains, exclusive of such
STAT. 1941, §§84.05(3),
STAT. 1941, §84.05(6).
"PFLA. STAT. 1941, §84.05(7).
"°FLA.

84.09(5).

"FLA.
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payment, enough of the contract price to pay all Class 1 lienors up to
the completion of the improvement and enough to pay all Class 2 and
Class 3 lienors who have constituted themselves as such before the time
payment is made to the contractor, regardless of whether the services or
furnishing of materials have then been performed or remain in whole or
in part to be performed. Payment must be made in good faith for labor,
33
services or materials previously performed or furnished.
Proof of payment to the contractor is prima facie proof that the
money was paid in accordance with this rule as far as concerns the
good faith and the application of the money. a '
Rule 8. The owner may at any time pay to the contractor any sum
that could then be properly paid under these rules to any given lienor,
provided that the contractor furnishes the owner a receipt or (except in
the case of laborers) a waiver of lien signed by the given lienor and cover35
ing the sum to be paid to the contractor.
Rule 9. The owner must pay no money on the direct contract after
final payment is due by its terms until the contractor has given the statement under oath required of him. Payments under Rules 5, 7 and 8 are
3
excepted from this rule.

6

Rule 10. The owner must pay no money on the direct contract for
labor, services or materials the performing or furnishing of which is not
37
covered by the direct contract.
This rule does not preclude "extras" from being considered as part
of the direct contract, and the price of such extras is included in the
38
contract price.
Rule 11. In computing, under these rules, that part of the contract
price which the owner has remaining in his hands (i. e., the sum from
which proper payment is to be made), he must use as a basis the contract
price and subtract only the amount which he has up to that time properly

"aFLA.
1FLA.

3

"FLA.
"FLA.

STAT. 1941, §84.05(8).

1941, §84.05(8).
STAT. 1941, §84.05(8).
STAT. 1941, §84.05(11).
STAT.

See Class 3 lienors in Section II of this article.

7

" FLA. STAT. 1941, §84.05.
8

"FLA. STAT. 1941, §84.01.
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paid, which is not necessarily the same as the amount which he has
actually paid (as he may have made some improper payments). On the
other hand, in computing the claims of lienors to whom amounts are or
will be due, the owner must not include claims which he has discharged,
properly or otherwise, as these claims are no longer, and will never be,
due and payable under these rules. In the calculation of amounts that
are or will be due and payable to lienors and to pay all or part of which
the owner must retain money, any claims covered by waivers of lien must
not (except in the case of laborers) be included. Also, in this calculation, the owner must include only once any amounts due or to become
due for the same labor, services or materials.3 9
This last provision has reference to the fact that the sub-contractor,
the sub-contractor under the first sub-contractor, and so on down to the
laborer, materialmen or other lienor, may each claim a lien for the
same labor, services or materials. In an action to enforce the liens a
court would, in this situation, allow only the lien of the lienor farthest
removed from the contractor. 4 0
The effect of this rule is to attribute to the owner the maximum amount
which he holds or should still hold of the contract price and at the same
time to keep at a minimum the basis on which he must retain money.
IV.

PROVISIONS VOR THE PROTECTION 01 TIM OWNER

There are several statutory provisions under which the sum will have
been properly paid even though it was not paid in accordance with the
above rules.
If the lienor actually receives money which the owner has paid the
contractor or some other person, and this money could have been prop6rly
paid to the lienor at the time the money was paid out by the owner, the
meney is regarded as properly paid. 4 '
If money is paid to the contractor after the final payment is due on
the direct contract but before the contractor has given the statement
under oath required of him, the money is treated, for purposes of determining whether it was properly paid, as if it had been paid later and
immediately after the statement was actually given, with the result that

3FrLA. STAT. 1941, §84.05.

4°FLA. STAT. 1941, §84.06.
"'FLA. STAT. 1941, §84.05(9).
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the owner is charged with notice of events occurring between the time
the money was paid and the later time at which it should have been
paid. 4 2 This situation is closely analagous to that of money paid in
advance under Rule 1.
As against any given lienor, money will be properly paid if it can be
proven that the payment caused him no detriment. The money may
nevertheless have been improperly paid as to other lienors, and, if so,
they share pro rata in the resulting benefit. 43
If the owner pays any money in reliance upon the statement of the
contractor under oath and in a bona fide belief in its truth, and if the
payment made would have been proper had the statement actually been
true, the money will have been properly paid as against those Class 3
lienors who became such solely because they were named in the contractor's
statement. The money will not have been properly paid, however, as
against laborers, Class 2 lienors, and those Class 3 lienors who took steps
on their own account to establish liens (such as giving notice of intention
or filing a claim and serving a copy of it). The money is properly paid
only as against those who relied on the contractor to include them in his
statement. 4 4
V.

APPLICATION OF THE RULES TO PROGRESS PAYMENTS

In making a progress payment the owner cannot proceed as if an
improvement were then complete and the contract price then due and
payable. "Contract price" by definition 45 includes the whole price to
be paid for all work performed under the contract directed toward the
completion of the entire improvement; and the owner in making a progress payment to a Class 2 lienor, for example, must consider, and perhaps
retain, part of the progress payment to pay subsequent lienors such as
those of Class 1 and Class 2 who have already served notices but have
yet to perform or finish performance under their notices.

"FLA.

STAT.

1941, §84.05(11).

STAT. 1941, §84.05(13).
"FI.A. STAT. 1941, §84.05(12).
5
" F. A. STAT. 1941, §84.01.

"FLA.
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